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International Business Machines Corporation

IN THE UNITED STATES DISTRICT COURT
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Defendant/Counterclaim-Plaintiff International Business Machines Corporation
(“1BM”) respectfully submits this memorandum in opposition to the motion of The SCO Group,
Inc. (*SCO”) to amend the scheduling order.

Preliminary Statement

SCO commenced this litigation in March 2003, more than a year ago. Trial is
currently scheduled for April 2005, nearly one year from now. Yet, due entirely to delays
occasioned by SCO’s own discovery misconduct, SCO now seeks a nine-month extension of the
fact discovery deadline to May 2003, and a five-month extension of the trial date, to September
2005. There is no “good cause™ for such an extension, especially in light of SCO’s failure to
diligently proceed with discovery. Fed. R. Civ. P. 16(b).

SCO’s principal allegation in this case is that IBM has misused source code from
a computer operating system, known as UNIX System V, to which SCO claims to have acquired
rights. According to SCO, IBM has improperly “dumped” source code from IBM’s own AIX
and Dynix operating system programs—code that SCO claims is derived from UNIX System V
code—into the Linux operating system. Linux is a software program that was pioneered in 1991
by an undergraduate student named Linus Torvalds, and has since been continuously developed
over the Internet by thousands of programmers worldwide.

More than a year after it filed suit, however, despite repeated requests from IBM
and in disregard of two Court orders, SCO still refuses to identify the specific code from UNIX

System V that IBM is claimed to have misused, either in violation of IBM’s licenses for UNIX
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System V with SCO’s alleged predecessor-in-interest, AT&T, or the UNIX System V copyrights
SCO claims to have been assigned.

As is explained in IBM’s Counterclaims, SCO’s claims in this litigation are part
of a broader campaign (which has resulted in four other lawsuits so far) to create fear,
uncertainty and doubt in the marketplace about Linux in general, and IBM’s products in
particular. It is plain from SCO’s conduct during discovery that SCO seeks to stall the
prosecution of this action for as long as possible, in furtherance of this improper scheme.
Indeed, SCO’s CEO has claimed he is content to let this lawsuit “drag on”, based on the theory
that SCO is entitled to “nearly one billion dollars [in damages] per week.”' SCO already claims
it is entitled to up to $50 billion in damages.”

Since this suit began in March 2003, SCO has publicly touted its evidence of
IBM’s alleged misconduct, but has resisted disclosing the supposed evidence to IBM.? In fact

SCO’s Chief Executive Darl McBride commented in an interview that SCO was “fine to go to

' Annabelle Bouard, “Darl McBride Interview”, O1net.com, Oct. 22, 2003, at
http://www.01net.com/article/220196.html (translated from French). See also Barbara Darrow,
“CRN Interview: SCO’s Darl McBride and Chris Sontag, CRN.com, Nov. 18, 2003, at
http://www.crn.com/sections/BreakingNews/dailyarchives.asp? ArticleID=46153 (““We're sort of
fine to let [this case] tick”, “because the longer it goes, when we actually end up in the
courtroom, we can go back to June 13, 2003, and add damages”).

% Thor Olavsrud, “SCO Terminates IBM’s ATX License”, internetnews.com, June 16, 2003, at
http://www.internetnews.com/dev-news/articie.php/2222691.

* In an interview with CNet News in August 2003, for example, SCO’s Chief Executive Darl
McBride claimed that SCO had found a “mountain of code™ improperly contributed to Linux.
Lisa M. Bowman, “SCO Puts Disputed Code in the Spotlight”, CNET News.com, Aug. 18, 2003,
at http://news.com.con/2100-1016_3-5065286.htmi1?tag=fd_ledel hed.
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court just on what we have before discovery.”® SCO has gone so far as to communicate with the
world’s largest corporations both to inform them of IBM’s alleged wrongdoing and to threaten
action against those companies for their own alleged misuse of UNIX System V and Linux.’

In contrast to its public assertions, SCO’s conduct during discovery reflects a
remarkable pattern of delay and obfuscation. For example, when SCO first commenced this case
in March 2003, which SCO announced in the media with much fanfare, the centerpiece of its
case was a claim for the misappropriation of trade secrets. After IBM pressed SCO to identify
exactly which trade secrets IBM was alleged to have misappropriated, SCO consistently refused
to identify any such trade secrets, even after being ordered to do so by the Court. At last
conceding that it could not identify any trade secrets, SCO finally abandoned the claim, but only
in March 2004 after dragging out the claim for a full year.

SCO has similarly delayed in providing full and complete responses to IBM’s
discovery requests relating to SCO’s remaining claims. In particular, after all this time, SCO
continues to fail to identify exactly what source code from UNIX System V is at issue in the
case. SCO rebuffed repeated requests from IBM to identify such code, forcing IBM to file two

motions to compel. The Court granted both of IBM’s motions in December 2003, and

* Peter Williams, “Interview: SCO Chief Darl McBride Part 17, Computing, June 25, 2003, at
http:// www.computing.co.uk/News/1 141808,

> Indeed, in recent months, SCO has filed suit against Novell, Inc., AutoZone, Inc., and the
DaimlerChrysler Corporation relating to its purported rights to UNIX System V and Linux.
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